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Unique Issues for Construction Loans
By Dawn Lewallen

From 2008 through the financial crisis, many 
borrowers defaulted on commercial real estate 
financing, leaving behind failed construction 
projects as well as large mechanic’s lien claims 
for title insurance companies. As a result, title 
insurers began to rethink how they underwrite 
the mechanic’s lien risk in states like Georgia.

An inchoate mechanic’s lien is one that is not 
filed for record. Once it is filed, it has a priority 
date that relates back in time to the date when 
the work was last performed or materials 
last furnished on the property. Title insurance 
companies and lenders are concerned with 
the priority of these “non-record” liens over a 
proposed construction security deed. It is not 
uncommon for some building materials to be 
delivered and some work to begin (e.g., clearing 
trees, grading) on the property prior to the 
closing. There may be constant ongoing repairs 
and renovations on properties such as shopping 
centers or office buildings. Construction loans do 
not have priority over mechanics’ liens where the 
lender has knowledge or where there has already 
been a “visible-to-the-eye” commencement of 
the work of improvement. 

It is often difficult to accurately pinpoint just what 
labor or materials may have been provided prior 
to closing. A determination must be made as to 
who has ordered work or materials. The owner 
of the premises will generally provide an affidavit 
to assist in making this determination. The 
affidavit will state that the owner of the property 
has not contracted for any labor or materials to 
be furnished that might become a lien within 95 
days preceding the closing. If the owner cannot 
make this representation, then proper affidavits, 

statutory lien waivers or subordinations, and 
an indemnity in favor of the title insurer will be 
necessary in order to issue a title insurance policy 
without exception to coverage for mechanic’s 
lien rights. For all construction loans, we also 
require the STG Construction Indemnity, a site 
inspection to determine if work has begun, and 
approval by an underwriter before removing the 
mechanic’s liens exception or giving coverage in 
any policy. 

In some instances, the underwriter can get 
comfortable with inchoate mechanic’s lien risks 
to the extent that such a risk is a quantifiable 
dollar amount. The underwriter will usually 
require an escrow account funded with some 
multiple of that dollar amount.  A bond could also 
be posted.  While these may be cost prohibitive 
solutions for the borrower, it is worth a discussion 
with your local underwriter to determine which 
options are available given the specific facts. 
Title insurers are more cautious as a result of the 
recent recession, just as lenders have adopted 
more conservative lending standards.

For a more detailed discussion of our underwriting 
guidelines and requirements for construction 
loans and mechanic’s lien coverage, please 
take a look at our two state bulletins on Virtual 
Underwriter® (vuwriter.com) as follows:

• GA2014002 Underwriting: Mechanic’s 
Lien Coverage During Construction

• GA2011002 Mechanics Lien(s) Filed 
Against All Property Owned by a  
Developer in a Project

• GA2009001 Title Considerations 
Relating to Mechanic’s Lien Coverage 
in Georgia
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At Stewart we view every interaction 
with customers as an opportunity to 
build a strong relationship by investing 
in your long term success. So there’s 
nothing we value more than the trust 
of the people we work with. That’s why 
we’re so proud to be recognized in 2014 by Forbes as one 
of the 50 Most Trustworthy Financial Companies in America. 
Based on data from GMI Ratings, the list is developed after 
reviewing the accounting and governance behaviors of more 
than 8,000 publicly traded companies in North America. 
Inclusion on the list signifies that a company is committed to 
transparency and honest communication about itself.

Our commitment to honesty and transparency doesn’t 
stop with sharing our financial information. It infuses every 
interaction with our customers and drives us to prove we’re 
worthy of your trust every single day.

For more information on this prestigious listing, visit

stewart.com/news/awardsaccolades.

Another reason why Stewart is the right underwriter for you.

Forbes names Stewart 
one of America’s 50 Most Trustworthy Financial Companies.

stewart.com/news/awardsaccolades
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CFPB for Consumers 
By Michelle Esparza on July 21, 2014 

The Consumer Financial Protection Bureau® (CFPB®) has a stated 
mission to “make markets for consumer financial products and 
services work for Americans.” On the mortgage side, this includes 
helping consumers better understand their options as they search 
for real estate loans.

With this mission in mind, it’s important for lenders and real estate 
professionals to understand the CFPB’s new mortgage lending rule 
and forms, which will apply to all applications submitted August 1, 
2015, and after. So what do you need to know, and where can you 
go to find it?

Lenders: You’re more aware than anyone else what the parties to 
real estate transactions will face. You will be responsible for ensuring 
that your borrower receives the Loan Estimate three business days 
after they apply, and Closing Disclosure forms three business days 
before they close.

Your financial institution (bank or non-bank) must also have 
documented processes for supervising your third-party vendors, 
such as title and settlement service providers. With Stewart’s 
extensive preparation for regulations from the CFPB and other 
agencies, you can be confident in our ability to comply with rules, 
laws and policies.

Real estate professionals: As the focal point for real estate 
transactions, you will be affected by a number of CFPB rules and 
regulations. You’ll need to clearly and accurately talk clients through 
the new process and forms. This will also affect the timing of 
transactions based on the three-business-day rules for providing 
the Loan Estimate (after application) and the Closing Disclosure  
(before closing).

In addition, homebuyers will face the Ability-to-Repay/Qualified 
Mortgage rules, and the more stringent loan underwriting 
requirements those rules will bring. Your support and guidance 
will be even more valuable than before. Stewart is your source for 
information and expertise as you and your customers face the new 
regulatory environment.

CFPB Resources
Take a look at the CFPB’s Know Before You Owe site for mortgages, 
with basic information, sample forms and much more. The bureau 
has also provided a quick reference guide, “What the new, simplified 
mortgage disclosures mean for consumers.” Its simple breakdown 
of how the new lending rule benefits consumers will provide a clearer 
understanding for lenders and other professionals, too. Consider 
using this information as talking points to get you started.

As implementation of the CFPB mortgage lending rule draws 
closer, Stewart continues to be the thought leader in preparing our 
customers, associates and network of independent agencies for 
what’s to come. Check out the CFPB guide at stewart.com for a 
range of information, links and the latest news and developments.*

* Please confirm you’re in compliance with state Department of 
Insurance regulations before using CFPB resources, content or 
information from stewart.com; and work with your attorneys for any 
legal advice.

stewart.com
stewart.com
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Stewart’s Fraud and Forgery 
Watch Program
Fraud and forgery is not a thing of the past, and Stewart 
agents are an important line of defense in detecting fraudulent 
transactions. Stewart’s Fraud and Forgery Watch Program offers 
an award up to $1,000 to any Stewart agent who detects fraud 
and/or forgery. Agents who either prevent policy issuance or 
offer a curative solution, in connection with an order for a Stewart 
Title policy, are eligible for this award as well. If you suspect any 
fraudulent activity, please contact your local underwriter.

Missing Security Deed and the Lost Deed Affidavit
By Dawn Lewallen

There was a time in Georgia when non-judicial foreclosure upon a 
lost deed affidavit alone was sufficient as long as the lender paid 
the intangible tax. When faced with lost or missing security deeds, 
the attorney for the lender would file a lost deed affidavit in the land 
records to protect the lender’s priority and to provide constructive 
notice to the world of the security interest in the land. Today, filing 
the affidavit, even with a copy of the security deed attached, is 
not enough to protect the lender from lost priority or from facing a 
challenge by a bankruptcy trustee or junior encumbrance. 

The Georgia Supreme Court has held that a lost deed affidavit is 
not a deed but simply notice of the facts contained in the affidavit; 
a foundation to prove these facts and a method of preserving the 
evidence. Maxco, Inc. v. Volpe, 274 S.E. 2d 561 (Ga. 1981; King 
v. King 232 S.E.2d 549 (Ga. 1977). The affidavit does affect the 
marketability of title to the property when filed on the record until 
the court has adjudicated the issues as it relates to the property 
ID. The first step when faced with a lost or missing security deed 
is to record a lost deed affidavit with a copy of the security deed. 
O.C.G.A. §44-2-20. Next, the lender must file a state court action 
to secure the lender’s interest in the property and file a Lis Pendens 
in the property records. O.C.G.A. §44-5-46. The final order from the 

state court declaring the copy of the security deed to be the original 
must then be attached to the security deed and filed in the property 
records. The filing of a lost deed affidavit together with a Lis Pendens 
is sufficient to place the world on notice of the existence of the 
prior unrecorded deed. In re Pyke, 2007 WL 702510 (Banker. S.D. 
2007) citing Price v. Watts 158S.E.2d 406 (Ga. 1967) The lender 
may proceed with non-judicial foreclosure under power of sale only 
once the lender’s interest is properly secured by superior court order 
entered under O.C.G.A. §44-5-46. It is important to also confirm that 
the lender paid the intangible tax due at the time of filing of the lost 
deed affidavit. Failure to pay the intangible tax is a bar to foreclosure 
under Georgia law. 

When asked to insure out of foreclosure of a security deed, please 
verify that all foreclosure requirements under Georgia law and our 
underwriting guidelines have been complied with. When asked 
to insure through a deed-in-lieu of foreclosure, please review the 
guidelines in Section 4.12 of the Underwriting Manual on Virtual 
Underwriter®, which can be found at the following link: vuwriter.com.

http://vuwriter.com


Stewart Title Guaranty Company
200 Mansell Court East, Ste. 400, Roswell, GA 30076 

(770) 642-0420    stewart.com/georgia
© 2014 Stewart.
Trademarks are the property of their respective owners.

Q3 2014 

BACK TO TOP

Employee 
Spotlight
Dawn Lewallen

Dawn Lewallen is senior 
underwriting counsel and Georgia 
state counsel for Stewart Title 
Guaranty Company. Prior to joining the Georgia state 
office of Stewart, she served as region underwriting 
counsel for Stewart Title Guaranty Company in the 
western United States. Dawn has extensive experience 
underwriting title insurance in both commercial and 
residential real estate transactions over the past  
14 years.

Dawn began her career in 1999 with global investment 
firm Republic Financial, serving as the liaison between 
the Legal Services team and the Special Assets Group. 
She moved on to become an associate in a small Denver 
law firm where she handled commercial loan financing, 
estate and trust issues, and real estate matters. 

Dawn is a member of the Real Estate Section of the 
Georgia State Bar and the Colorado State Bar. She 
currently serves on the Professionalism, Ethics, 
UPL and Disciplinary Committee of the Real Estate 
Section of the Georgia State Bar. Dawn has published 
numerous articles on title insurance and real estate 
topics and is a frequent lecturer for the State Bar of 
Georgia and at real estate industry seminars.

Dawn received her Bachelor of Arts degree in political 
science with honors from Goucher College and her 
Juris Doctorate from the Saint Louis University School 
of Law. In her free time, Dawn is active in the animal 
rescue community and enjoys spending time with her 
niece, Jocelyn. 

Regional TIPS  
dates and locations for 2014 –  
September 9 and November 5

Our next regional TIPS will be in Savannah on September 9,  
2014, at Hyatt Andaz Savannah Hotel. The fourth quarter 
mini TIPS will be in Atlanta on November 5, 2014, at 
Ray’s on the River. For more information or to register 
for one of the TIPS events, please visit our website  
stewart.com/georgia/seminars. 

stewart.com/georgia/seminars

